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Delta Air Lines, Swissair, Sabena, and Austrian ("Joint
Applicants") have requested that DOT grant confidential treatnent
to certain information submtted pursuant to Order 95-9-27, and
that access to a portion of that information, which the Joint
Applicants deemto be "extrenely conpetitively sensitive," be
restricted to counsel and outside experts for interested parties.
ALPA does not object to the Joint Applicants' request that the
submtted information be afforded confidential treatment under
Rule 39. ALPA does object, however, to their request that access
to any infornmation be limted to counsel and outside experts.

As DOT has cautioned in simlar circunstances, the

Department "shoul d not adopt procedures that conpel parties to



use outside counsel and experts when they prefer to rely on their
internal staff." Oder 86-10-11. ~[I]ln-house personnel of the
parties should be allowed to examne [confidential] docunents,
since their expertise should enable themto provide their

enpl oyers with an expert analysis. Allow ng them access to the
information should not inpede [the applicants'] conpetitive
position, since anyone reviewing the material nust pledge to keep
it confidential." Order 92-6-14 at 4-5.

ALPA uses in-house experts whenever practical and has done
SO in numerous nerger and acquisition, route transfer, and
fitness cases that have involved confidential docunents. ALPA‘s
I n-house experts scrupulously honor the commtnents made in Rule
39 confidentiality affidavits and there has never been a
suggestion, nuch |ess any evidence, that these experts have ever
used any confidential information for any purpose other than for
the purposes of the proceedings in which the information was
subm tted.

In support of their request, the Joint Applicants cite Oder
93-12-32 in the United-Lufthansa codesharing case in which DOT
found that the "unique conpetitive harmf that the applicants
could suffer if access were expanded to inside experts outweighed
commenters' need for access to what DOT characterized as "highly
sensitive material." DOT did not explain the basis for its
determnation that the confidential information submtted by the
applicants in that case was any nore deserving of specia
protection than that submtted in other proceedings where

I n-house experts who filed the appropriate affidavits were given



access. But it is clear that the focus of the Department's
concerns - as is the Joint Applicants' here (see Joint Mtion at
6) - was on the potential harmif "conpetitors" were granted
access to marketing strategies and analyses. This concern should
not cone into play with respect to ALPA’s in-house experts

because ALPA is not a "conpetitor" of any of the Joint

Appl i cants.

CONCLUSI ON
Plainly, in these circunstances it would be unduly
burdensone, inefficient, and unjustified to require ALPA to
retain outside experts to assist in evaluating the confidentia
information submitted in this proceeding. The Department should
grant access to that information to ALPA’s in-house experts who

file affidavits promising to maintain its confidentiality.
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